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HnitFli (Eanrt at A|iftraia 

FOR THE SECOND CIRCUIT 
Docket No. 74-1083 


Lbmn ENciM>-CABiHr/.A, EowiN Mu'iiAEL En('I80, Minor, 

PetUioneri, 

IMMIOBATION ANO NATI'BALIZATION BERVICB, 

Re$pondent. 

RESPONDENT'S BRIEF 


Stotomont of tho luuo 

WTiether the denial of a motion by a United Statea 
citizen child to intervene in the deportation proceeding! 
inatituted againat his alien parent ia violative of the child’s 
conBtitutionul right to due process. 

Stotomont of tho Com 

The fietitioners, Lenin Enciso-t'ardozo, an alien, and 
Edwin Michael Encisu, her United Htates citizen child, 
IM tition this Court for review of an order entered by the 
Hoard of Immigration Apfieala on September 28, 1973. In 
that order the Board dismissed the |>etitioners’ appeal from 
an onler of an Immigration Judge which found the alien 
p«'titiouer de|M»rtabIe and which denied the motion of the 
alien’s citizen child Ui intervene in the deportation pro- 
ceeding instituted against his parent. 
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This Court hait Jnriadiction ander Koction 106 of the 
Immigratiun and Nationality Act (the “Act"), 8 U.8.C. 
6 1105a. 

StcifMn*nt of Fdcft 

The {letitioner, Lenin Knci 80 -C'.ardoio, ie a married 
female alien, a native and citiien of Mexico. Hhe entered 
the United Ktateii on November 2, 1970 aa a nonimmigrant 
visitor for pleaMure and waa authorixed to remain iu the 
United Ktatea until November 2, 1971. On Beptember 18, 

1971 she married Kduardo Eneiao-Cardoto, alao a native 
and citixen of Mexico, in New York City. 

The alien i>etitioner failed to depart from the United 
States by November 1, 1971 and remained in this country 
without authority beyond that date. On November 27, 

1972 she gave birtb to a United States citixen child, Edwin 
Michael Enciso, who joins with his mother in this petition 
for review. 

On February 19, 1973 the alien petitioner voluntarily 
surrendered herself to the Immigration and Naturalixation 
Service (the “Service"). Deportation proceedings were 
instituted against her on that date by the issuance ot an 
order to show cause and notice of hearing (T. 12).* At 
the deportation hearing held on February 26, 1973, the 
alien petitioner conceded the truth of the allegations in the 
order to show cauir but did not concede deportability. The 
Immigration Judge found the alien petitioner to be de- 
portable and by order dated February 26, 1973 she was 
ordered deported to Mexico and by the same onler the 
motion ot the alien’s citixen child to intervene in the de- 
portation proceeding was denied. The Immigration Judge 
further ordered that the alien be granted the privilege of 


•Rsfersness preceded by the letter “T" sre to the tabs 
aOxed to the Certified Administrative Record filed with the Court. 
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voluntary depurturo pruvnlod Khe depart fi*oin the United 
Hlatea prior to May -d, 1973 (T. 10). 

By a Notice of Apiieal dateil March 2, 1973 the peti- 
tionem appealed the deciaion of the laimigration Judge to 
the Board of I in migration Appeala (the “Board”). By 
order dated Septemher 28, 1973 the Board diamiaaed the 
apiieal and granted the alien 89 daya in which to voluntarily 
depart from the United Btatea. The Board further ordered 
that in the event the alien failed to depart within that time 
ahe be defiorted to Mexico (T. 2). 

At the rc«|iieHt of the alien the Rervice granted her an 
extenaion of her voluntary departure date to January 24, 
1974. On January 23, 1974 thia petition for review waa 
(1 I<h 1 and the alien petitioner thereby obtained an automatic 
Ktay of deiKirtation purauant to Hection lU6(u)(3) of the 
Art, 8 U.R.C. S llU5a(a)(3). 

ARGUMENT 
POINT I 

Th« Rights Of An Infant Citinn To Du« Procoss 
Ar« Not Vioiatod By Donying His Motion To lntor> 
veno In Tho Doportation Procoodings InsHfutod 
Against His Alion Paronts. 

The iietitionera do not aeek to review the tinal order of 
d< |Ntrtation inaofar aa it ia baaed on a lindiiig that Lenin 
Kiiriaiet'ardozo, the alien petitioner, ia deportahle. Indeed, 
there ia no queatioii hut that the alien ia ile|H>rtable pur- 
Nuant to Section 241 (a) 12) of the Act, 8 U.S.C. §12.’)! 
(a)(2). Rather, the iH-titionera contend that the infant 
citi7.eii ahouhl have laam [lermitted to intervene in the de- 
IMTtatioii prtM'ceiling inatituted againat the alien petitioner, 
his mother. The petitioners contend that the denial of the 
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infant I'itisen’a motion to inten'ene constitiitcHl a denial of 
the infant'a right to due proceaa. 

The infant petitioner arguea that hia righto ua a United 
Btatea citisen can be protected only by {termitting him to 
intervene in hia parenta’ deportation proceedings. The 
courts have couaistentiy rejected the argument that a citi- 
ten B])onae or a citizen child aliould lie permitte<i to inter- 
vene in de|K>rtution proceedings pending against alien rela- 
tives. The argument haa been raised in several different 
procedural contexts and has been uniformly rejected in 
each. 

in Agottu v. Boyd, 443 F.2d 917 (9th CIr. 1971), the 
citisen wife and minor children of an alien against whom 
deportation proceedings were iiending sought an order per- 
mitting them to inten’ene ip the deportation proceeding. 
The court held that relatives of aliens do not have standing 
to intervene in pending deportation proceedings and stated 
that there is “neither statutory nor decisional authority 
permitting district courts to entertain actions by the rela- 
tives of aliens to intervene in pending deportation proceed- 
td. at 917. Although the district court found that 
it bad jurisdiction to hear a declaratory judgment action 
by an infant citizen seeking to stay the deportation of his 
alien parents in Application of Amoury, 307 F. 8upp. 213 
(8.D.N.Y. 1969), the court also held that the infant’s right 
to due process was not violated by the deportation order 
agaiimt his parents. The court reasoned that since the de- 
IHirtatioii proceeding was not predicated upon any charge 
sdth respect to the infant be was not entitled to notice or 
a hearing with res|)ect to the charge against his parents. 
While reccignlzing that the citizen child would umioubtedly 
lie affected by enforcement of the deportation order entered 
against his parents, the court held that procedural due 
pns-ess nee<l not be accordeil those who may lie affected 
by the flnal result of proceedings against an alien parent. 


In Nilrcrman V. lioyera, 437 R2d 102 (IbI Cir. 1970), 
u UnitcMl HtutcB citi/.4‘n and hiB alien wife Bought to enjoin 
{‘oinineiu-eiiient of deportation proceedingH againMt the wife 
on the thcKir.v that to refuHe the wife the right to reuidc in 
the United Htates would tleprive both partieH of their con- 
Htitiitional rightB. The court eaaily rejecte<l that conten- 
tiiiii Htating that the alien wife enjoyH no K{>ecial right to 
remain in the United HtateM Hinee CongreHH haa diacretion 
to fdace conditioua on her right of entry or continued 
re-ddence. 

Likewiae, Nwartz v. Itoyrrn, 254 F.2d 339 (D.C. Cir. 
Itiol), wuH an action by an alien huaband and hia citizen 
wife for a declaratory judgment and for injunctive relief 
fnmi the de|>ortation order entere<l ogainat the hualtand. 
The court in Stcartz aaw the iaaue oa whether the citizen 
wife’a marriage to her alien husband in 1042 gave her a 
contract right or a marital atatiia which ia ao protected hy 
the due proceaa clause of the Fifth Amendment that her 
htiaban)! could not lie deportctl by the retrospective applies- 
ti«»n of a new atatute. While recognizing that the husband’s 
de()or<ation would put a burden upon the marriage, the 
court [H)inted nut that the deportation would in no way 
4bHtroy the b*gal union which the marriage created. The 
court held that under the circumatancea the wife had no 
constitutional right which would be violated by the hua- 
laind’a deportation. 

The |»etitiunera have raiaiHl their challenge to the con- 
stitutionality of the deportation proeeetling which prohibits 
inler\’eiition by a citizen child of the de|M>rtable alien in a 
iK.vel way. They do not argue that a de|iortation order 
against the parenta of a citizen child deprives the child of 
a conatitutional right. That argument has been raiaed and 
rejHtecI in other cases. HintopouloH v. Shnughnenay, 363 
U.K. 72 II9.’>7); HarmoAlrt v. fihaughnrugy, .342 IT.8. .380 
(19.32) ; Mvndrz V. Major, 340 F.2d 128 (8th Cir. 1965). 


B 

IiiHtead, like tbe infe.iit citizen in the Amoury ouk, the 
petitioners contend tnat tbe citizen child has been denied 
procedural due process since his motion to intervene was 
denied. However, as the court in Amoury stated, the infant 
citizen i)etitioner was not the subject of the deportation 
proceedinfp* and he was not entitled to either notice or a 
hearing with resiiect to the alleged deportability of bis 
parents. 

The petitioners’ argument that enforcement of the de- 
jiortatiou order against the alien parents of a minor citizen 
child will either result in separation of tbe family or in 
the enforced de|>arture of the child from the country of bis 
birth has been reji- ted by this Circuit In Fauttino v. Im- 
migration and Naturalization Service, 432 F.2d 429 (2d Cir. 
1070). Although the petitioner in Faustina questioned the 
constitutionality of Section 201(b) of the Immigration and 
Nationality Act, 8 U.8.C. § 1151(b), Insofar as it liraitetl 
the exemption from the numerical limitation of § 201(a) 
of the Act, 8 U.H.C. § 1151(a) to parents of children at 
least twenty-one years of age, this Court unequivocally en- 
dorsetl the views of the Fifth Circuit in Perdido v. I.N.S., 
420 h .2d 1179 (5tb Cir. 1069). In Perdido, the court 
recognl«*d that a minor child “who is fortuitously Imrn 
here” has not exercised a deliberate decision to make this 
c«>untry bis home. Since minor children do not normally 
determine the location of the family home, tbe court held 
that Congress had recognized a rational distinction when 
it limited the category of those who could confer immigra- 
tion Irenefits on their parents to persons over twenty-one 
years of age. While the constitutional issue raiseil in both 
Faustino and Perdido was not the same issue raised here, 
the courts impliedly rejected the veiy issue raise<l here, i.e.’ 
the right of the citizen child to intervene in the parents’ 
de|>ortation proceeding. 
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POINT II 

Th« Deportation Proceeding U Not Die Proper 
Forum To Protect The Rights Of The Citizen Child. 

Both petitionem uud uiuicuu argue that the deportation 
picceeding hi the forum wbereia the citixeu cbild’H righta 
can be fully and fairly couaidered. In its brief, amicus cites 
two factors upon which the child’s need for an independent 
voice in his parents’ deportation proceeding rest. The flrat 
factor pointed to is that the interests of parents and chil- 
dren do not necessarily coincide. As an example, amicus 
argues that if an alien parent is deported for child abuse 
the infant cititen who is not permitted to assert its own 
interests at the imrent’s deportation hearing may be obliged 
to accompany the abusing parent. Assuming, arguendo, 
that au alien parent would be deportuble for child abuse, 
the argument advanced by amicus is one which totally dis- 
regards the purpose and scope of the deportation bearing. 
Amicus would have the Immigration Judge who conducts 
the de{K>rtatiou proceeding also sitting as a guardian of 
the citiseu child’s safety. Even if the child were heard in 
the deportation proceeding and requested either that he be 
]>ermitted to remain in the United States with relatives or 
be assured of safekeeping in the country of destination, the 
Immigration Judge has absolutely no authority to grant 
either relief. Mectiou 242(b) of the Act clearly limits the 
jurisdiction of the Immigration Judge to conducting “pro- 
ceedings ... to determine the deportability of any alien. 
...” 8 U.8.C. § 1252(b). Clearly, there is no jurisdiction 
granted to the Immigration Judge to make any findings or 
to issue any orders with respect to a citizen. 

The second factor which amicus points to us re<|uiring 
that the child he permitted to intervene in the parents’ 
deportation proceeding is that there may be facts or issues 
wldcb the child might raise that the parent, either inten- 
tionally or through oversight, did not ndse. As an ex- 
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ample, aiuicua contendH that the alien petitioner failed to 
request a diacretionary stay of deportation as the parent of 
a United Stated citizen, although Service policy provided 
that alien parenta of citizen child born Hubde(|nent to May 
1, 1970 dbull not be granted stays of deportation solely 
because of the family relationship but the alien must show 
some other compelling factor to stay deportation. 

It is submitted that the argument advance<i by amicus 
on this factor is a specious one. First, the request for a 
stay of deportation is directed to the District Director and 
not to the Immigration Judga 8 C.F.R. § 243.4. Secondly, 
the argument made by amicus is self-defeating. In the 
deportation proceeding the alien parent and the citizen child 
were, in fact, lioth represented by the dame attorney. To 
argue that discretionary relief could have been applied for 
bad the citizen child been |)ermitted to intervene seems to 
l)eg the question. If the attorney would have made the 
application on behalf of the child, had the child been per- 
mitted to intervene, what prevented him from making the 
application on behalf of the alien parent? 

It is submitted that the emphasis put by ainiciis on the 
separability of interests of the parent and child is un- 
realistic. If there are such divergent interests between the 
parent and child, as where the parent bus physically ahuseil 
the child, what reason is there to lielieve that a young child 
would secure representation in bis own behalf. It is dif- 
flcult to lielieve that the abusing parent would reUin in- 
dependent counsel for the child and it is even more difficult, 
if not imiHWKible. to believe that a 2 or 3 year-old child 
would be able to obUin indeiiendent representation himself. 

Respondent’s arguments are to the effect that the ad- 
ministrative agency is the pniper forum for the citizen 
child to be heard and that such intervention jiermits 
meritorious caw*s to b«* granted appropriate discretionary 
relief. Specifically, respondents contend that substantial 
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relief would have been grante<l if the infant had been per- 
mitted to intervene. However, the alien parente were, in 
fact, granted the only diacretionary relief to which they 
w(!re entitled. 

I* the respondent’a position is followed to its logical con- 
clusion, deportation proceedings could become a forum for 
the litigation of all types of claims against aliens which 
are totally unrelated to that issue which is and should be 
the sole issue in a deportation proceeding: is the alien in 
fact deportable. For example, the former wife, who is a 
cilisen, of a deportable male alien may seek to intervene 
in order to insure that she will continue to receive alimony 
and child support payments. The aging citizen parents of 
a deportable alien adult son or daughter may seek to inter- 
vene on the theory that they are in need of the child for 
supimrt and/or companionship. Such a use of the deporta- 
tion procedure was not intende<l by Congress and should 
nut be upheld by this Court 


POINT III 

Th« Infant Citizan't Right To Remain In the 
United States Does Not Override The Fact That Hit 
Parents Are Deportable Aliens. 

Although the petitioners’ argument seems to be con- 
cerned solely with the procedures of the deportation process, 
in essence their position is that the right of the citizen child 
to remain in the United States is such as t<» override the 
dcportability of his parents. The power of Congress to 
decide the conditions under which the child’s alien parents 
may enter and remain in the United States is plenary and 
unfettered. Haruiaden v. 8haughne$My, 342 U.S. 6.S0 
(1952); Hitai v. Immigration and Naturalization Serrioe, 
343 F.2d 466 (2d Cir. 1965), cert, denied, 382 U.S. 816. 
The courts have carefully adhered to this proposition even 
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though the conditions imiKMed may cause a certain amount 
of hardshi]) upon an alien’s citizen children or other rela- 
tives. Mendez v. Major, supra; Sxoartz v. Rogers, supra; 
Papayeoryiou v. Esperdy, 212 F. 8opp. 874 (S.D.N.Y. 
1963). 

In Papayeoryiou v. Esperdy, supra, Judge Weinfeld 
noted that the |K>wer of (.'ongress to decide the conditions 
under which the alien may enter and remain in the United 
(States is beyond challenge, and that where the provisions 
of varioiui immigration acts work a hardship upon the 
alien’s relatives, Congress has provided certain ameliorative 
sections. Bee, e.g., Bection 244 of the Act, 8 U.B.C. § 1254. 
Although Congress was clearly aware of the fact that citi- 
zen children are fre<|oently bom to alien parents 'vbo 
either at that time are or subsequently become deporcable. 
there is no ameliorative provision in the statute granting 
relief to the alien parents. In fact, the legislative history 
of Bection 201(b), although that section is not in question 
here, leaves no doubt that Congress intended to prevent the 
very result which the i>etitionerB seem to desire. By pro- 
viding that only children over 21 years of age could confer 
an immigration benefit in terms of exemption from nnmer- 
ical limitations on their alien parents, Congress sought to 
prevent the circumvention of this country’s immigration 
laws. 

Bince the alien petitioner is a native of Mexico, she must 
await the issuance of a visa from the pool of visas allocated 
to Western ITemisphere natives. However, as the mother 
of a citizen child, she is exempt from the labor certification 
re<|uirements of Bection 212(a) (14) of the Act, 8 U.B.C. 
S 1182(a) (14). Thus, the alien petitioner, who unques- 
tionably was in the Uniteil Btates in an illegal status at 
the time of her child’s birth, still derives some benefit from 
the citizenship of her child. The infant citizen, whose birth 
in the United Btates and consequent citizenship was a 
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fui*tnitou8 but direct i-CHnlt of bin alien purenta’ flootiog of 
tbiH couiitry’a iinnii;>ratiun luwa, cannot now aeek to orer- 
ri<le tbe ('ongrewional direction that bin parenta be de- 
IMirted, dcHpite tbe hardabip to biui, eapecially in riew of 
tbe fact that ('ongreaa baa not aeeu fit to provide any relief 
for tbe citizen child. 

/ 

CONCLUSION 

Tha patitioii for roviow should bo dismitsod. 

Beapectfully aiibniitted, 

Paul J. Cueban, 

United Htate$ Attorney for the 
8<Mithem District of New York, 
Attorney for Respondent. 


Maby P. Maouibb, 

Lvdia E. Morgan, 

b'/weif// Assistant United States Attorneys, 
Of Counsel. 
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